ALEJANDRO CORTES-ARBELAEZ*

Judges without Robes: A Republican
Approach to Participatory
Judicial Review™

Jueces sin toga:
una aproximacion republicana
al control judicial participativo

ABSTRACT

This paper presents a republican approach to judicial review that is based on
a deliberative and participatory interpretation of this institutional arrange-
ment. The paper is divided into five sections, plus an introduction. Section
I presents some considerations and clarifications regarding the concept of
judicial review and the type of republican political theory that underlies the
main arguments. Section II reconstructs the republican critique of judicial
review. Section III shows that subscribing to a republican perspective does
not necessarily lead to the endorsement of this critique and presents a de-
fense of judicial review that relies on a republican conception of deliberative
democracy that stresses the potential of this institution as a mechanism that
serves to promote political participation in equal terms and that, thus, imbues
judicial review with a participatory democratic legitimacy. Section IV argues
that the participatory democratic legitimacy of judicial review should be seen
as a gradual phenomenon whose relative strength or weakness depends on
the variations of specific characteristics of the institutional context where
the judiciary operates. Section V presents some conclusions.
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RESUMEN

Este articulo presenta un enfoque republicano del control judicial de cons-
titucionalidad de las leyes que se basa en una interpretacion deliberativa y
participativa de este arreglo institucional. El documento se divide en cinco
secciones, mas una introduccion. La Seccion I presenta algunas considera-
ciones y aclaraciones sobre el concepto de control judicial y el tipo de teoria
politica republicana que subyace a los principales argumentos del trabajo. La
Seccién Il reconstruye la critica republicana al control judicial. La Seccién III
muestra que suscribir una perspectiva republicana no necesariamente lleva a
respaldar esta critica y presenta una defensa del control judicial que se apoya
en una concepcion republicana de la democracia deliberativa que enfatiza el
potencial de esta institucién como un mecanismo que sirve para promover
la participacién politica en igualdad de condiciones y que, por tanto, dota al
control judicial de una legitimidad democrdtica participativa.La Seccién IV
argumenta que la legitimidad democrética participativa del control judicial
debe ser vista como un fenémeno gradual cuya fuerza o debilidad relativa
depende de las variaciones de las caracteristicas especificas del contexto
institucional donde opera el poder judicial. La Secciéon V presenta algunas
conclusiones.
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SUMMARY

Introduction. 1. Setting the ground: Conceptual considerations and clarifica-
tions. 1.1. Defining judicial review. 1.2. Civic republican political theory. 2.
The republican critique against judicial review. 2.1. The legitimacy of political
decision-making: Procedural vs. substantive approaches. 3. A participatory
conception of judicial review. 4. The participatory democratic legitimacy of
judicial review: A gradual approach. 4.1. The institutional context of judi-
cial review and the intensity of the counter-majoritarian difficulty. 4.2. The
institutional conditions of participatory judicial review. 4.2.1. Constitutional
rigidity and constitutional amendment mechanisms. 4.2.2. Restrictions to the
declarations of unconstitutionality: Required majorities in supreme/consti-
tutional courts. 4.2.3. Rules of standing in supreme/constitutional courts.
4.2.4. The right to a voice: Who can intervene during processes of judicial
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review? 4.2.5. Selection rules for constitutional justices. Conclusions: Judges
without robes. References.

INTRODUCTION

Judicial review is an institutional arrangement whereby the decisions made
by democratically elected legislative bodies are subject to control and pos-
sible invalidation by the judiciary for being incompatible with the constitu-
tion'. Although judicial review emerged in the United States more than two
hundred years ago, this institution has expanded its reach profusely in the
last decades, in the context of the third wave of democratization®. Accord-
ing to data gathered by the Comparative Constitutions Project’, 10% of the
world’s constitutional systems incorporated a scheme of judicial review in
their constitutions by the end of the Second World War. This number had
risen to 82% by 2011, as shown in Graph 1°.

1 After the post-World War II period, an increasing number of polities became “willing
to use international law as a source of binding legal duties to be invoked by individuals” and,
consequently, to exercise judicial review to control legislation incompatible with international
human rights obligations. Doreen Lustig and J. H. H. Weiler, “Judicial Review in the Contem-
porary World—Retrospective and Prospective,” International Journal of Constitutional Law 16,
no. 2 (2018): 327. That is, however, a topic that goes beyond the scope of this paper.

2 Sebastian Linares, La (i)legitimidad democrdtica del control judicial de las leyes,
Madrid: Marcial Pons, 2008, 17.

3 Comparative Constitutions Project, “Replication Data for the Research Paper: Ginsburg,
T., & Versteeg, M. (2013). “‘Why Do Countries Adopt Constitutional Review?” University of
Virginia School of Law Public Law and Legal Theory Research Paper Series 2013-29” Com-
parative Constitutions Project (blog),2013.

4 Afew clarifications are in order. The Comparative Constitutions Project: (i) uses the
term “constitutional review” and not “judicial review”, since they argue that the term judicial
review also includes the review of the executives’ administrative actions by the judiciary, while
constitutional review limits itself to “the formal power of a local court or court-like body to set
aside or strike legislation for incompatibility with the national constitution”; (ii) considers as
countries with constitutional review only those where constitutional review is explicitly included
in the constitution, not those where the judiciary exercises such power by virtue of their own
interpretation of the constitutional text, thereby excluding countries such as the paradigmatic
case of the United States; (iii) includes 203 countries in its database. It is also important to note
that the impressive growth of the number of polities with a scheme of judicial review incorpo-
rated in their constitution is in good part explained by the expansion in the number of countries
that adopted a written constitution during the second half of the twentieth century, such as the
former colonies in Africa; see Tom Ginsburg and Mila Versteeg, “Why Do Countries Adopt
Constitutional Review?,” The Journal of Law, Economics, and Organization 30, No. 3 (2014):
589; Comparative Constitutions Project, “Replication Data for the Research Paper: Ginsburg,
T., & Versteeg, M. (2013). “Why Do Countries Adopt Constitutional Review?” University of
Virginia School of Law Public Law and Legal Theory Research Paper Series, 2013-29”.
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GraAPH 1
NUMBER OF CONSTITUTIONAL SYSTEMS WITH A SCHEME
OF JUDICIAL REVIEW INCORPORATED IN THEIR CONSTITUTION
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The constitutional history of judicial review has been, thus, one of extreme
success. But despite this, or perhaps precisely because of it, it has been the
subject of stringent criticisms by jurists and political philosophers, who have
challenged the legitimacy of judicial review because of its purported lack
of democratic credentials. Broadly speaking, critics of judicial review argue
that allowing the judiciary to invalidate decisions made by democratically
elected legislatures produces a “counter-majoritarian difficulty”, since put-
ting the final decisional authority in the hands of non-elected bodies such as
those belonging to the judicial branch ends up making void the democratic
principle of majority rule.

Judicial review is an institution that fits within the contours of liberal
legal systems which, as Samantha Besson and José Luis Marti explain, pre-
dominate in current advanced democratic societies®. It is no surprise, then,

5 This famous expression was coined by Alexander Bickel in 1962. Alexander Bickel,
The Least Dangerous Branch: The Supreme Court at the Bar of Politics, Second Edition, New
Haven: Yale University Press, 1986, 16-23.

6  InBesson and Marti’s words: “Legal systems in advanced democratic societies are emi-
nently liberal in all their elements. We are used to living under and with liberal law. The creation of
law through legislative activity, its contents, and the institutions which implement it, are (almost)
all liberal in nature; they are the expression of legal liberalism, the normative legal doctrine derived
from political liberalism”. Samantha Besson and José Luis Marti, “Law and Republicanism: Map-
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that some of the most stringent opponents of judicial review have formulated
their criticisms from a perspective that can be read as republican. Essentially,
republican critics of judicial review present a case for the fulfillment of the
ideal of self-government through the institutionalization of procedures that
allow the citizenry to exercise their right to political participation on equal
terms by giving each of them the same weight in political decision making
in a regime of legislative supremacy.

However, it is possible to make a case for judicial review that relies on
republican political theory emphasizing the potential it has to promote po-
litical participation on equal terms by the citizenry, in a way that honors the
republican ideal of self-government. In short, judicial review is compatible
with republicanism, as I will argue here.

According to this aim, the paper is divided into five sections. Section i
presents some considerations and clarifications regarding the concept of judicial
review and the type of republican political theory that frames the main argu-
ments of this paper. Section ii reconstructs the republican critique of judicial
review. Section iii shows that subscribing to a republican perspective does
not necessarily lead to the endorsement of this critique and presents a defense
of judicial review that relies upon a republican conception of deliberative
democracy that stresses the potential of this institution as a mechanism that
serves to promote political participation in equal terms and that, thus, imbues
judicial review with a participatory democratic legitimacy. Section iv argues
that the participatory democratic legitimacy of judicial review should be seen
as a gradual phenomenon whose relative strength or weakness depends on
the variations of specific characteristics of the institutional context where
the judiciary operates, such as the level of constitutional rigidity in place
and the rules of standing that define who is entitled to trigger the process of
judicial review. Section v offers some conclusions.

1. SETTING THE GROUND: CONCEPTUAL
CONSIDERATIONS AND CLARIFICATIONS

The purpose of this section is to set the conceptual and theoretical ground for
the subsequent discussion. With this goal in mind, I begin by presenting some
considerations on the institution of judicial review. Against this backdrop,
subsequently, I will engage with the type of republican political theory that
serves as the theoretical framework of my argument.

ping the Issues,” in Legal Republicanism: National and International Perspectives, ed. Samantha
Besson and José Luis Marti, Oxford University Press, 2009, 28.
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1.1. Defining judicial review

The main concern of this paper is the judicial review of legislation in demo-
cratic regimes, that is, legislation enacted by popularly elected legislatures
within democratic polities’. Judicial review is a heterogeneous institutional
arrangement since different legal phenomena can be grouped under its heading.
They can be distinguished along multiple dimensions, which are analytically
separable even if they are empirically interrelated.

The first and foremost distinction is between (i) strong judicial review,
where courts have the authority to decline the application of a specific statute
in a particular case, to interpret it in a way that its application conforms to
the constitution®, and even to definitively exclude entire pieces of legislation
of the juridical order altogether; (ii) weak judicial review, where courts may
scrutinize legislation and assess its constitutionality, but have no power to
definitely exclude it from of the juridical order nor to decline to apply it, since
legislatures are entitled to override the courts’ decisions or are not obliged
to comply with them since they are regarded as merely declarative’. Since

7  Hence, I will not engage with considerations regarding the judicial review of executive
action or the exercise of judicial review within authoritarian regimes, as they exceed the scope
of this paper. Regarding them, it suffices to state the following: (i) even if it might be true that
the arguments regarding the democratic legitimacy of judicial review of legislation also apply to
the judicial review of executive action since executives in democratic regimes are imbued with
democratic qualifications, “it is almost universally accepted that the executive’s elective creden-
tials are subject to the principle of the rule of law, and, as a result, that officials may properly be
required by courts to act in accordance with legal authorization”. Waldron, J. “The Core of the
Case Against Judicial Review,” The Yale Law Journal,2006, 1354.; (ii) Tom Ginsburg and Tamir
Moustafa have studied the role of courts in authoritarian regimes and explained how they can be
used as a tool for the advancement of the goals of authoritarian leaders. Tom Ginsburg and Tamir
Moustafa, “Introduction: The Functions of Courts in Authoritarian Politics,” in Rule by Law: The
Politics of Courts in Authoritarian Regimes, ed. Tom Ginsburg and Tamir Moustafa, New York:
Cambridge University Press, 2008, 1-22. David Landau and Rosalind Dixon, for their part, have
shown that under certain contexts courts can play a role in processes of democratic backsliding
as agents of antidemocratic constitutional change. David Landau and Rosalind Dixon, “Abusive
Judicial Review: Courts Against Democracy,” University of California Davis Law Review,FSU
College of Law, Public Law, 53 (1313), 2020, 1313-87.

8  This isn’t always a problem, for the function of constitutional judges is, precisely, to
interpret the constitution. However, jurisprudential interpretation can be questioned, as it often
happens, when a law is interpreted “in ways that the statute itself does not envisage”. Waldron,
“The Core of the Case Against Judicial Review,” cit., 1354.

9 Waldron, “The Core of the Case Against Judicial Review,” cit., 1354-55. The paradig-
matic example of a system with a scheme of weak judicial review is the Canadian legal system,
especially after the adoption of the Charter of Rights in 1982. Section 33 of the Charter includes
the “notwithstanding” or “override” clause, which “allows the national or provincial legislature to
insist on the application of its legislation for an additional five-year period, notwithstanding the
fact that a Court found it inconsistent with some of the rights contained in the Charter”. Roberto
Gargarella, “Why Do We Care about Dialogue? ‘Notwithstanding Clause’, ‘Meaningful Engage-
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weak judicial review does not imply the power to unquestionably invalidate
legislative decisions, it is not subject to the counter-majoritarian difficulty
to the same degree as strong judicial review. Accordingly, in what follows I
will engage exclusively with strong judicial review.

The second distinction is between (i) the decentralized or “American”
model of judicial review, by which any judge in the context of a concrete
case can declare the unconstitutionality of a statute and decline to apply it,
with effects only for the parties involved in the specific legal process (inter
partes effects)'?; and (ii) and the centralized or “European” model of judicial
review, which allows for a specialized constitutional court to decide on the
constitutionality of statutes in the context of abstract challenges to them,
with general effects for the polity (erga omnes effects)!!"

My case for judicial review will focus on the centralized model, as I intend
to engage with the counter-majoritarian difficulty in its strongest version.
Sebastian Linares has shown that the differences in the institutional design
between both models incentivize the exercise of judicial review against “con-
temporary statutes” in the centralized model, and against “non-contemporary
statutes” in the decentralized model. As a result, this increases the intensity
of the counter-majoritarian difficulty in polities with centralized designs, as
it facilitates the judicial strike down of democratically made decisions by
currently existing legislative majorities'?. Additionally, as seen in Graph 2, the
centralized model has gained traction and is slightly more popular nowadays
than the traditionally predominant decentralized one.

ment’ and Public Hearings: A Sympathetic but Critical Analysis,” in The Future of Economic and
Social Rights, ed. Katharine G. Young, Globalization and Human Rights, Cambridge University
Press, 2019, 218-19.

10 Regarding the American model, it is important to point out that even though the effects
of a ruling apply only to the parties involved in the case at hand, the lack of erga omnes eftfects is
offset by the application of the principle of stare decisis that exists in common law jurisdictions,
which binds the constitutional interpretation of the lower courts to the one posed by higher courts.

11 Linares, La (i)legitimidad democrdtica del control judicial de las leyes, cit., 154-55.
The literature also recognizes the existence of a sub-type of the centralized model of judicial
review, associated with the 1958 Constitution of France that was later transplanted to former
French colonies. Under the French model, the Conseil Constitutionnel was in charge of reviewing
challenges to bills before they were approved as legislation. However, constitutional amendments
passed in 2008 expanded the jurisdiction of the Conseil Constitutionnel to post-promulgation
review, making the existing model in France more similar to the centralized model. Ginsburg
and Versteeg, “Why Do Countries Adopt Constitutional Review?”, 592.

12 Linares, La (i)legitimidad democrdtica del control judicial de las leyes, cit., 157-63.
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GRAPH 2
EVOLUTION OF CENTRALIZED AND DECENTRALIZED MODELS OF JUDICIAL REVIEW '3
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1.2. Civic republican political theory

Republicanism is a heterogeneous tradition in political theory of which two
major and distinct strands can be differentiated. The first is known as the
neo-Athenian or “humanist” one. It endorses the Aristotelian concern for
the good life and claims that human beings can only realize their nature and
achieve liberty through active participation in the political life of their self-
governing communities. The second one, known as the neo-Roman or “civic”
strand, subscribes to a conception of freedom according to which “liberty is
not definitionally linked to political participation”, but rather to the idea of

13 Some clarifications are in place, (i) in this graph, the category “centralized model”
includes polities with the traditional centralized model and those with the French-style model;
(i) unfortunately, the publicly available Comparative Constitutions Project database includes
a large list of countries with a scheme of judicial review incorporated in their constitution, but
without information about the model of judicial review that operates in the country. This is the
reason why the sample size in Graph 2 is smaller than that in Graph 1; (iii) when referring to
these models, I prefer to use the “centralized/decentralized” distinction instead of the “Ameri-
can/European” one, for even though one model was born in the United States and the other in
continental Europe, nowadays each of them has spread around the world in ways that make those
terms nothing more than a historical reference.
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not being subject to the whim or interests of others'*. Civic republican politi-
cal theory endorses an instrumental interpretation of civic virtue and, thus,
of political participation as a means to avoid domination®. This particular
position scaffolds the main discussions and arguments I suggest in this paper.

Philip Pettit is the most important theorist of civic republicanism in the
context of contemporary political philosophy'®, proposing an original un-
derstanding of freedom that situates itself between the liberal conception
of negative liberty as freedom as non-interference and the communitarian
conception of positive liberty as freedom as self-mastery through participa-
tion in the formation of a common popular will, which he calls “freedom as
non-domination”!’.

Freedom as non-domination is a demanding conception of liberty accord-
ing to which human beings are not truly free simply because their choices
are, at the moment, not being interfered with. The mere possibility of being
vulnerable to alien interference by others makes persons unfree, even if the
interference never actually takes place. In such situations, persons may act
however they wish to, but only because those who have the power to interfere
with their freedom decide not to, not because they are free of domination!s.

Just as there can be domination without interference, there can also be
non-dominating interference, namely, interference that does not imply any
major loss of liberty. This occurs when the interference is not arbitrary, that
is, “when it is controlled by the interests and opinions of those affected, being
required to serve those interests in a way that conforms with those opinions™".
This is rather crucial in terms of institutional design, as civic republicanism
endorses a political project where the state actively interferes in people’s

14 Cécile Laborde and John Maynor, “The Republican Contribution to Contemporary
Political Theory,” in Republicanism and Political Theory,ed. Cécile Laborde and John Maynor,
Oxford. United Kingdom: Blackwell Publishing, 2008, 3.

15 Donald Bello Hutt, “The Deliberative Constitutionalism Debate and a Republican Way
Forward,” Jurisprudence. An International Journal of Legal and Political Thought 12 (1), 2020,
81-84.

16  Pettit describes his political philosophy as “civic republican”, among other reasons, to
separate himself from “communitarian forms of so-called republican thought in which the central
ideals are popular sovereignty and universal participation in its exercise”. Philip Pettit, “Civic
Republican Political Theory,” in A Political Philosophy in Public Life: Civic Republicanism in
Zapatero’s Spain, by Philip Pettit and José Luis Mart, Princeton University Press, 2012, 31.

17  Philip Pettit, Republicanism. A Theory of Freedom and Government, Oxford University
Press, 1997, 21.

18  InPettit’s words: “The view that freedom is equivalent to the absence of active interfer-
ence derives from the assumption that alien control is present just when there is active interfer-
ence: say, when others actively resort to force or coercion or manipulation. But this assumption
is false. I may be subject to the alien control of others without their actually interfering with me;
if I think that the absence of interference in such a case means the presence of freedom, then I
am deluded”. Pettit, “Civic Republican Political Theory,” 35-36.

19 Pettit, Republicanism. A Theory of Freedom and Government, cit. 35.
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lives in non-dominating ways, seeking to track the citizenry’s interests and
opinions, to guard them against different sources of domination®.

Two sorts of power can induce domination and turn the individual into
a servant to other peoples’ whims and desires. The first one is the private
power of other persons or groups and is called dominium. The second one
is the public power of the state and is called imperium. The challenge of the
civic republican political project is to reflect on an institutional structure of
government that serves to guard people against the private power of others,
and thus avoid dominium, without becoming itself a source of domination in
the form of imperium. Protection against dominium is achieved through the
establishment of a social-democratic order where the distinctly vulnerable
are provided with the resources of basic functioning and where powerful in-
dividuals and agencies are regulated so that they are not entitled to exercise
alien control over ordinary citizens. Protection against imperium is achieved
by the establishment of a system of government whose initiatives and poli-
cies are subject to a sort of popular control where citizens take part on equal
terms, allowing them to contest public decisions when they have reasons to
believe that these policies fail to track their interests and ideas?!. I will come
back to this discussion in Section III.

2. THE REPUBLICAN CRITIQUE AGAINST JUDICIAL REVIEW

In this Section, I reconstruct a critique of judicial review that can be read as
inspired by civic republicanism. I rely on republican authors such as Richard
Bellamy and Adam Tomkins. I also recur to a thinker that is more a liberal
than a republican: Jeremy Waldron. I draw on Waldron’s arguments for two
reasons. Firstly, because he is the most relevant philosophical opponent of
judicial review and at least part of his arguments can be interpreted in a
way that is compatible with republicanism?®?. Secondly, because he has ex-

20 There is an important clarification to be made regarding the proper understanding of
republican liberty. For Pettit, republican freedom means non-domination. But not all republican
thinkers agree. In Liberty before Liberalism, Quentin Skinner argued that republican liberty re-
quires the absence of domination and interference, even interference that involves no domination.
Quentin Skinner, Liberty before Liberalism, Cambridge University Press, 2012. Pettit answered
Skinner’s argument by pointing out that non-dominating interference conditions republican liberty,
but doesn’t compromise it. Non-dominating interference as the one exercised by a non-arbitrary
rule-of-law regime restricts individual liberty, but doesn’t undermine it in the same manner as
dominating interference or domination without interference. It offends against freedom, thus,
in a secondary and tolerable manner. Philip Pettit, “Keeping Republican Freedom Simple. On
a Difference with Quentin Skinner,” Political Theory 30 (3), 2002, 347. I fully side with Pettit
on this point.

21  Pettit, Republicanism. A Theory of Freedom and Government, 55-60; Pettit, “Civic
Republican Political Theory”, cit. 34.

22 AsBesson and Marti explain while discussing Waldron’s and Habermas’s philosophical
orientations, because republicanism virtually disappeared during the nineteenth and (most of
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plicitly argued against judicial review from a republican perspective®. It is
true that in the piece just quoted he characterized the “approach that many
self-styled republican theorists take today” as “sort of hunt-and-peck” and
“sophomoric”*, but he nevertheless developed a civic-republican charge
against judicial review that is worth considering.

Although these authors arguments differ in important considerations,
they agree on their understanding of judicial review as an undemocratic in-
stitutional arrangement that gravely undermines the democratic principle of
majority rule. They, thus, present a case for a regime of legislative supremacy,
where decisions made by legislatures cannot be reviewed and overridden
by the judiciary. I begin by discussing the difference between substantive
and procedural approaches to the legitimacy of political decision-making,
and then I proceed to present the republican critique of judicial review as
a weak proceduralist defense of majoritarian democracy realized in elected
legislatures.

2.1. The legitimacy of political decision-making:
Procedural vs. substantive approaches

When discussing the legitimacy of political decisions, there are two competing
approaches: (i) substantive and (ii) procedural. While the former argues that
the legitimacy of a political decision is based on its content, the latter con-
tends that the legitimacy of a decision derives from the procedures whereby
the decision was arrived at. These approaches are both unsatisfactory if
understood in radical ways. On the one hand, if one endorses the idea accord-
ing to which procedure is all that matters when discussing legitimacy, how
does one know which procedure is adequate for political decision-making?
Should we go for majority rule or perhaps for coin tossing? If we believe
in democracy, we should prefer the former instead of the latter, but we can-
not arrive at that conclusion without embracing a substantive dimension of
political justification that tells us that democracy and majority rule embody
the adoption/promotion of certain cherished values, such as political equality.
On the other hand, if one endorses a pure substantivist approach, one still

the) twentieth centuries, it is a political tradition not as firmly grounded as liberalism, and, thus
“although some contemporary writers may identify themselves as liberals, this is not a definitive
exclusion of their republican affiliation”. Besson and Mart{, “Law and Republicanism: Mapping
the Issues,” 10. That claim is probably too strong, and Waldron would likely reject the attribution
of a “republican affiliation” to him. But my claim is weaker: Part of his liberal critique of judicial
review is compatible with civic republicanism, and it would be foolish of me not to consider his
sophisticated argumentation.

23 Jeremy Waldron, “Judicial Review and Republican Government,” in That Eminent Tri-
bunal. Judicial Supremacy and the Constitution, ed. Christopher Wolfe, New Forum Books, 2004.

24 Waldron, cit., 163.
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has to explain how it is that society can arrive at political decisions that are
legitimate exclusively in terms of their content, which can only be done by
discussing the proper procedures for such a task.

This does not mean that the distinction between procedural and substantive
approaches to legitimacy is useless or nonexistent, but rather that we should
reject radical proceduralism and radical substantivism, and instead conclude
that any satisfactory conception of the legitimacy of political decision-making
ought to combine procedural and substantive criteria. “To be legitimate, a
political decision must have been taken following a determined procedure
recognized as legitimate, and also be respectful in some sense with certain
substantive values of justice”®. Figure 1 graphically illustrates the mixed
conception of legitimacy as a middle ground between pure proceduralism
and pure substantivism.

FIGURE 1
A MIXED CONCEPTION OF LEGITIMACY BETWEEN PROCEDURE AND SUBSTANCE

Radical Weak Weak Radical

Pro_c;dural proceduralis proceduralis substantivis substantivis Sub_st_antive
legitimacy a0 - - - legitimacy

Source: Own elaboration.
2.2. Disagreement and majoritarian democracy in legislatures

The republican critique of judicial review relies on a conception of political
legitimacy that should be understood as procedural in a weak sense. Even
though it emphasizes the importance of procedures as the main source of
legitimacy in political decision making, the defense of the sort of procedures
fostered by this perspective relies on their ability to express values such as
the equal dignity and autonomy of individuals through political equality®.
In a similar vein to John Rawls?’, Waldron begins his argument by saying
that disagreement is one of the defining features of social and political life.

25  José Luis Marti, La Repiiblica Deliberativa. Una Teoria de la Democracia, Madrid,
Barcelona: Marcial Pons, 2006, 148.

26  Linares, La (i) legitimidad democrdtica del control judicial de las leyes, cit., 37.

27 John Rawls, Political Liberalism, Columbia University Press, 1996.
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However, pace Rawls, Waldron contends that we do not only disagree about
the good but also justice and rights. “There are many of us, and we disagree
about justice. That is, we not only disagree about the existence of God and
the meaning of life; we disagree also about what counts as fair terms of co-
operation among people who disagree about the existence of God and the
meaning of life”.

The fact of disagreement is unavoidable and unsurmountable in demo-
cratic societies, for disagreement about justice is not based on bad faith,
self-interest, or cognitive deficiencies, but rather is a consequence of the
burdens of judgment® to which we are all subjected, and which apply as
much in matters of justice as in issues of the good™. But despite this, societ-
ies need to reach common decisions and courses of action on different sorts
of justice-related matters, even in the face of disagreement regarding them, a
fact that Waldron labels as the circumstances of politics®'. The challenge is,
then, to decide which sorts of procedures are better suited to allow societies
to deal with the fact of disagreement and the circumstances of politics, and to
make collectively legitimate decisions on issues related to justice and rights.

Bellamy, drawing on Waldron’s discussion of disagreement and Pettit’s
conception of freedom as non-domination, poses that under conditions of
unescapable disagreement a legitimate political decision-making procedure
ought to satisfy two criteria to be considered of non-dominating nature. First,
citizens will need to feel that there is no difference in status between them and
decision-makers, which means that decision-makers should not be selected
because they are deemed to be superior to other members of the citizenry
in some respect. Second, the procedure should not give more weight to the
opinion of some citizens on the ground that they are more likely to hold the
“right” view on one or several specific matters. The procedure of judicial
review falls short on both of these requirements, for judges exercising it
claim a superior status on account of the unjustified assumption that they
are more likely to be right than other citizens, making “those on the bench
more equal than the rest”32.

28  Jeremy Waldron, Law and Disagreement, Oxford University Press, 1999, 1.

29  Thisis a Rawlsian idea, defined in the following terms: “[M]any of our most important
judgments are made under conditions where it is not to be expected that conscientious persons
with full powers of reason, even after free discussion, will all arrive at the same conclusion.
Some conflicting reasonable judgments [...] may be true, others false; conceivably, all may be
false”. Rawls, Political Liberalism, 58.

30 Waldron, “The Core of the Case Against Judicial Review,” cit., 1368.

31 Thisis, yet again, a concept posed by Waldron that is inspired by the Rawlsian discus-
sion of the circumstances of justice, which refers to “those aspects of the human condition, such
as moderate scarcity and the limited altruism of individuals, which make justice as a virtue and
a practice both possible and necessary”. Waldron, Law and Disagreement, 102.

32 Richard Bellamy, Political Constitutionalism. A Republican Defense of the Constitu-
tionality of Democracy, Cambridge University Press, 2007, 166.
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In a similar spirit, while discussing the legitimacy of judicial review, Wal-
dron claims that a republican conception of government involves a profound
commitment to the value of political equality among the citizenry. Honoring
political equality requires limiting the sort of arguments that can be offered
for justifying political inequalities in decision-making, such as appealing to
the idea of “the best ruler” or to any sort of procedure that is based on the
idea that it serves the citizens’ interests, but excludes them from taking part
in decision-making. And, for Waldron, that is exactly what judicial review
does and is the reason why it should be rejected from a civic republican
perspective that “advocates that we take a chance on a people’s ability to
govern themselves™?.

What sort of procedures, then, can satisfy the requirements of political
equality and freedom as non-domination? For Bellamy, freedom as non-
domination requires a political system that gives equal weight to each indi-
vidual in political decision making and this can only be done by establishing
an impartial process for deciding between individuals’ frequently opposing
claims*. Regular elections based on the one person one vote principle, majority
rule, and a competitive party system, are three features present in contempo-
rary democratic systems that “provide a system whereby every view gains
an equal airing in ways that oblige each of them to ‘hear the other side’”%.

Tomkins presents a distinction between “political constitutionalism”
which privileges “political forms and institutions of accountability”, and
“legal constitutionalism” which privileges “legal forms and institutions of
accountability”®, and puts forth a defense of the former against the latter.
For political constitutionalists, “the appropriate forum for the resolution of
political conflicts is a political forum and cannot be the courtroom™?’. This
does not imply that the institution of judicial review should be abolished,
for narrowly defined and absolute rights (such as an absolute ban on torture)
ought to be judicially protected. But when qualified political claims that
can be subject of disagreement (such as the meaning and limits of freedom
of expression) are consecrated as substantive judicially enforceable rights,
things become problematic for they are withdrawn from their appropriate
forum of discussion: the political process in Parliament. In this sense, the
courts’ “overall constitutional role [...] should be to support and nourish the

33 Waldron, “Judicial Review and Republican Government”, cit, 177.

34 Bellamy, Political Constitutionalism. A Republican Defense of the Constitutionality of
Democracy,211-12.

35 Richard Bellamy, “The Republic of Reasons: Public Reasoning, Depolitization, and
Non-Domination,” in Legal Republicanism: National and International Perspectives, ed. Sa-
mantha Besson and José Luis Marti, Oxford University Press, 2009, 106.

36 Tomkins,A. “The Role of the Courts in the Political Constitution,” University of Toronto
Law Journal 60,2010, 2, https://doi.org/10.3138/utlj.60.1.1.

37 Ibid., 4.
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political constitution [...] by referring questions [such as political claims that
can be subject of disagreement] back to Parliament™.

Waldron, on his part, argues that majority rule in legislatures is the only
decision-making procedure that properly respects the individuals whose votes
it aggregates. First, it fully respects each individual’s opinions about justice
and the common good by rejecting any aspiration for consensus and by giving
each vote the same weight. Second, it symbolizes a principle of respect for
each person by establishing that society will settle on the collectively adopted
view, not because it is in some sense superior, but only because it was the
result of a procedure that respects political equality, even in the face of per-
sisting disagreement®. In this sense, where democratic political institutions
and judicial institutions function relatively well, there is widespread social
support for individual rights —even though there are deep disagreements about
the nature and content of rights—, polities “ought to settle the disagreements
about rights that its members have using its legislative institutions”, for “the
case for consigning such disagreements to judicial tribunals for final settle-
ment is weak and unconvincing”¥.

3. A PARTICIPATORY CONCEPTION OF JUDICIAL REVIEW

In this Section, I present and defend a participatory understanding of the
institution of judicial review. I start by discussing the classic case for judicial
review posed by civic republicanism, showing why it remains vulnerable to
the republican critique. Then, I proceed to present a defense of judicial review
that relies on a republican conception of deliberative democracy that stresses
the potential of this institution as a mechanism that serves to promote political
participation on equal terms, imbuing judicial review with a participatory
democratic legitimacy. 1 close the Section by discussing and responding to
a possible objection to the participatory understanding of judicial review.

3.1. Civic republicanism and judicial review

As I argued in Section I of this paper, civic republican political theory faces
the challenge of reflecting on the governmental structure that serves to guard
people against the private power of others, and thus to avoid dominium,
without becoming itself a source of domination in the form of imperium. In
other words, we need to think about the sort of institutional design by which
the state will be able to interfere with peoples’ freedom in non-dominating

38 Ibid., 20.
39  Waldron, Law and Disagreement, cit.,108—13.
40  Waldron, “The Core of the Case Against Judicial Review,” cit., 1360.
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ways. That is: a system of legal rules that forbids the exercise of arbitrary
power by public officials.

Authorities will exercise arbitrary power if their decisions fail to track
the interests and ideas of the citizens it affects, and instead are based on the
private and/or sectional interests and ideas of public officials. If authorities
can base their decisions on their private or sectional preferences, citizens
will be dominated, as their own interests will be subjected to the whim and
desires of those who hold the power to interfere with their freedom when
they see fit to do so. Republican freedom as non-domination requires, thus,
doing something to guarantee that public decision-making tracks the interests
and the ideas of the citizenry affected by it*'.

To achieve a tracking relationship that ensures the non-arbitrariness of
public decisions, citizens need to be able to contest governmental decisions
when they have reasons to believe that they conflict with their interests and
ideas. This can only be achieved through a type of democracy that has two
dimensions: authorial and editorial. The authorial dimension requires that
governmental action is positively oriented through electoral institutions
towards the common recognizable interests of the people, while the edito-
rial dimension demands the existence of appellate resources that serve to
negatively scrutinize laws and policies so that those that do not answer to
common interests can be challenged and eliminated*.

This is why Pettit suggests that democracy ought to be understood through
a contestatory model rather than a consensual one. In his words, “[o]n this
model, a government will be democratic, a government will represent a
form of rule that is controlled by the people to the extent that the people in-
dividually and collectively enjoy a permanent possibility of contesting what
government decides”. A contestatory democracy requires the satisfaction
of the three following criteria:

(i) Abasis for contestation. Public decision-making that is contestable in a
republican manner will necessarily be based on the ideal of deliberative
democracy, as deliberative decision-making entails that citizens will be
able to contest governmental decisions by appealing to the force of the
better argument, and not to their own bargaining powers.

(ii) A voice for contestation. A contestatory democracy will not only be
deliberative, but inclusive, meaning that each citizen or group needs to
be given a voice so that they become potential contestators. Effective

41  Pettit, Republicanism. A Theory of Freedom and Government, cit., 184; Pettit, “Civic
Republican Political Theory”, cit., 62.

42 Philip Pettit, “Democracy, Electoral and Contestatory,” Nomos 42,2000, 114-23.

43 Pettit, Republicanism. A Theory of Freedom and Government, cit., 185.
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channels for complaining and appealing governmental decisions are,
thus, necessary.

(iii) A forum for contestation. For a democracy to be contestatory, the polity
must not only be deliberative and inclusive but also responsive. That
is, the citizenry must be guaranteed a forum where their contestations
against governmental decisions can receive a proper hearing, through
the institutionalization of procedures that allow for this.

More importantly, there are different sorts of contestations where popular
debate would be inadequate to promote a deliberative, inclusive, and re-
sponsive discussion regarding complaints against public decisions, since
politicized forums can obstruct rational and calm deliberation*. In such cases,
the editorial dimension of contestatory democracy demands that complaints
are depoliticized and heard away from “the tumult of popular discussion and
away, even, from the theatre of parliamentary debate”, and taken to the quiet
of “the quasi-judicial tribunal”, where the “political voices have been gagged”
and “the contestations in question can receive a decent hearing”*. In terms
of institutional design, this implies an endorsement of judicial review as an
important resource of democratic contestation*.

This is, thus, how classic civic republicanism can embrace judicial review
as a mechanism of democratic control that allows the citizenry to contest
governmental decisions. The problem with this defense is that it is vulnerable
to precisely the criticisms posed by Waldron, Bellamy, and Tomkins who
regard this understanding of judicial review as a depoliticized contestation
mechanism as undemocratic since it gives way to a mode of citizen participa-
tion “undisciplined by the principles of political equality” that allows some
to get more influence than that which electoral politics affords*’.

3.2. Judicial review as a participatory institution

We seem to be trapped in a sort of republican argumentative stalemate be-
tween two opposing understandings of judicial review and its proper role in
a republican system of government. There is, however, a way to integrate
Waldron’s, Bellamy’s, and Tomkins’s concern for democratic participation
and majority rule, and Pettit’s defense of contestatory mechanisms that allow
the citizenry to contest any sort of governmental decisions, including those
made by legislatures.

44 Philip Pettit, “Depoliticizing Democracy,” Ratio Juris 17 (1), 2004, 52-65.
45 Pettit, Republicanism. A Theory of Freedom and Government, cit., 196.

46  Pettit, “Democracy, Electoral and Contestatory” cit., 133.

47  Waldron, “The Core of the Case Against Judicial Review”, cit., 1395.
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In her discussion of the compatibility of judicial review with a republi-
can system of government, Iseult Honohan criticized Waldron’s, Bellamy’s,
and Pettit’s stances on the matter. Even if they reach opposing conclusions,
Honohan argues, they all take limited popular participation in electoral and
representative politics for granted: Waldron and Bellamy in their defense of
the supremacy of legislators, and Pettit in his case for a depoliticized type
of contestation through judicial review. In her view, strong judicial review
is compatible with “a more participatory republicanism”, not because of any
alleged epistemic superiority of judges, but rather because supreme/consti-
tutional courts should be understood as one of several deliberative institu-
tions which operate in the framework of a wider political process composed
of multiple spheres of deliberation in an articulated polity. Judicial review
should be seen as a constraint “less on the people than the legislature, less
on popular sovereignty than on legislative sovereignty”, and thus “provide
one element of the institutional realization of republican non-domination
and self-government”. To achieve that, we need to reframe the way we
understand the right to legal contestation through judicial review to frame it
as a participatory institution that operates within the framework of a well-
functioning deliberative democracy, serving to promote political deliberation
among free and equal citizens, rather than as an instrument that serves to
depoliticize contested issues.

Drawing on Pettit’s conception of republican liberty, Alon Harel argued
that freedom as non-domination “does not merely require that the legislature
refrain from violating rights but also that it is bound to do so” by the entrench-
ment of rights in the constitution®. In a polity where the legislature refrains
from violating rights due to its judgements or inclinations, citizens might be
free of interference but still “living at the mercy” of the legislature’s will.
In contrast, in a regime where the legislature is constitutionally forbidden
to encroach upon individual rights, citizens are not only free of interference
but also of domination®. Now, to effectively secure the protection of rights
individuals ought to be entitled to “a right to a hearing” which “consists of
a duty on the part of the state to provide the right-holder an opportunity to
challenge the infringement, willingness on the part of the state to engage in
moral deliberation” and provide an explanation, and a willingness to recon-
sider the presumed violation in light of the deliberation®'. The embodiment
of such a right is judicial review. In this sense, “[t]here is no inherent con-

48 Honohan, Iseult. “Republicans, Rights, and Constitutions: Is Judicial Review Compat-
ible with Republican Self-Government?,” in Legal Republicanism: National and International
Perspectives,ed. Samantha Besson and José Luis Marti, Oxford University Press, 2009, 100-101.

49 Harel, A. Why Law Matters, Oxford University Press, 2014, 150.

50 1Ibid., 171.

51 1Ibid., 210.
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flict between equal democratic participation and the right to judicial review,
because the right to a hearing provides a fair opportunity for any victim of
an infringement to participate in the deliberation leading to the infringement
of her rights”.

Harel’s argument is powerful and attractive, but still insufficient for the
reframing of judicial review I am trying to elaborate. Harel claims that the
virtue of his conception of judicial review is that it “constitutes the hearing
owed to citizens as a matter of right”>*, but he explicitly rejects the idea that
it could be justified because of its potential to promote democracy or politi-
cal deliberation. In short, it remains a depoliticized understanding of judicial
review that is at odds with my proposal and that remains vulnerable to the
republican critique.

In Democracy without shortcuts, Cristina Lafont puts forth a participatory
conception of deliberative democracy, a proposal that seeks to increase citi-
zens’ “ability to participate in forms of decision-making that can effectively
influence the political process such that it once again becomes responsive
to their interests, opinions, and policy objectives™*. Here, I will frame this
perspective as proceduralist in a weak sense, because —despite engaging
with both procedure and substance of political decision-making— I intend to
prioritize its procedural considerations®. This is in line with a republican-
deliberative perspective that assumes that an open, continuous, and revis-
able deliberative decision-making procedure has “pragmatic priority” over
substantive concerns’®. In the remainder of this subsection, I will draw on
Lafont’s book to put forth a republican participatory interpretation of judicial
review that, in my view, can help overcome the republican argumentative
stalemate aforementioned. Before proceeding, however, a discussion of my
republican interpretation of Lafont’s arguments is due because her intellectual
commitment is to the ideal of deliberative democracy, not to civic republican
political theory.

Deliberative democracy is a theory of democracy that is based on an ideal
in which people discuss the political issues they face and, based on those dis-
cussions, make decisions regarding the policies directed to deal with matters
of common concern that affect their lives. The theory, as its name suggests,

52 Yuval Eylon and Aron Harel, “The Right to Judicial Review,” Virginia Law Review,
92,2006, 1021.

53  Harel, Why Law Matters, cit., 211.

54 Cristina Lafont, Democracy without Shortcuts. A Participatory Conception of Delib-
erative Democracy, Oxford University Press, 2020, 2.

55 To be sure, I am not affirming that Lafont would fully subscribe to the way I read her
stance on this matter, since she may be inclined to lean more towards substantivism than me. I
believe, however, that my proceduralist interpretation of her proposal is in line with the main
tenets of Lafont’s book.

56 Marti, La Repiiblica Deliberativa. Una Teoria de la Democracia, cit., 167-75.
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is committed to the notion of deliberation, which is understood as “mutual
communication that involves weighing and reflecting on preferences, values,
and interests regarding matters of common concern “[original italics]”".
Deliberation, then, is crucial for this democratic theory. But deliberation
among who? Experts? Judges and legislators? The citizenry at large? I believe
that if we are truly committed to the democratic component of deliberative
democracy, we must strive for a republican and participatory interpretation
of the ideal of deliberation.

Marti has explained that there are several justifications for deliberative
democracy from a normative perspective and that two of them are of special
relevance: (i) the epistemic justification, and (ii) the substantive justification.
The epistemic justification claims that deliberative democracy is a valuable
ideal because deliberation is a “potentially powerful epistemic engine” that
maximizes the probabilities of “getting to the correct or right decision or at
least getting as close to it as possible”. The substantive justification “uses
certain substantive values, such as equal autonomy, political equality or
mutual respect, to say that the procedure of deliberative democracy honors
them better than any other procedure”®.

Crucially for the main argument of this paper, I side with Marti when
he proposes a mixed normative model of deliberative democracy that is
concerned with both its epistemic and substantive dimensions. Deliberative
democracy is epistemically justified because it maximizes our chances to
reach correct decisions better than other alternative democratic models. But
to avoid the risk of letting our epistemic concerns slide us towards an elitist
interpretation of deliberative democracy, we need to counter the elitist drive
with a civic republican interpretation of the ideal that proposes to “convert
political deliberation into public, encouraging not only institutionalized
mechanisms for deliberative citizen participation that complement existing
representative structures but also informal and non-institutionalized delibera-
tion “[italics added]”®'.

In short, although civic republicanism and deliberative democracy don’t
always go in tandem, “[d]eliberative democracy provides the institutional
means by which the preservation of republican freedom through a virtuous

57 Bichtiger, A. et al., “Deliberative Democracy: An Introduction,” in The Oxford
Handbook of Deliberative Democracy, ed. Andre Béchtiger et al., Oxford Handbooks, Oxford
University Press, 2018, 2.

58 Marti, La Republica Deliberativa. Una Teoria de la Democracia, cit., 178-79.

59  David Estlund and Hélene Landemore, “The Epistemic Value of Democratic Delibera-
tion,” in The Oxford Handbook of Deliberative Democracy, ed. Andre Béchtiger et al., Oxford
University Press, 2018, 113-15.

60 Marti, La Repuiblica Deliberativa. Una Teoria de la Democracia, cit., 178.

61 Ibid., 242.
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exercise of political rights of citizenship may obtain”®?. Not any version of
deliberative democracy, of course: Elitists’ interpretations of the ideal are
out of the civic republican house, but Lafont’s participatory conception of
deliberative democracy is more than welcome.

Participatory deliberative democracy follows civic republicanism in
important respects, as it is interested in avoiding domination. As I argued in
previous sections, domination needs to be confronted with political equal-
ity, since non-domination is achieved by the establishment of a system of
government where governmental initiatives are subject to a sort of popular
control where citizens can take part in equal terms in the exercise of that
control. But participatory deliberative democracy goes beyond the traditional
concerns endorsed by civic republicanism, for it is also preoccupied with
political alienation, which requires more than an equal distribution of power
among the citizenry to be avoided.

Citizens have a fundamental interest in not having to live in a society
whose laws and policies fail to conform to their considered judgments about
justice. When citizens are unable to endorse obligatory laws and policies
as just —because they consider them violating their fundamental rights and
freedoms or those of other citizens— they might end up seeing themselves as
being forced to acquiesce with injustice. In this sense, participatory delib-
erative democracy rejects the possibility that citizens are obliged to blindly
defer to political decisions that they cannot reflectively endorse as just or at
least as reasonable.

The focus on citizens’ substantive concern with the content of the laws
explains why the democratic ideal of self-government is not only concerned
with non-domination through political equality but also with non-alienation
through political participation in public decision-making. A democratic
political system in which citizens can participate in shaping the laws and
policies that apply to them is the only one that can guarantee that those laws
and policies will adjust to their own considered judgments about justice. In
this sense, democratic political participation in decision-making is necessary
to avert an alienating disconnect between public opinion and political deci-
sions, i.e., laws and policies. In Lafont’s words:

Democracy must be participatory, but not in the sense of requiring citizens to be
involved in all political decisions. Instead, a democracy must be participatory
in the sense that it has institutions in place that facilitate an ongoing alignment
between the policies to which citizens are subject and the process of political
opinion —and will-formation in which they (actively and/or passively) participate.
Citizens can defer a lot of political decision-making to their representatives so

62  Bello Hutt, “The Deliberative Constitutionalism Debate and a Republican Way For-
ward,” cit., 82.
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long as they are not required to do so blindly. So long as there are effective and
ongoing possibilities for citizens to shape the political process as well as to pre-
vent and contest significant misalignments between the policies they are bound
to obey and their interests, ideas, and policy objectives then they can continue
to see themselves as participants in a democratic project of self-government®.

It is through public deliberation that citizens can discuss the merits of laws
and policies and, thus, reflectively endorse or reject them. Democratic le-
gitimacy is, then, the product of an inclusive and ongoing process of will
formation in which “participants can challenge each other’s view about the
reasonableness of the coercive policies they all must comply with”, and give
and receive mutual justifications based on reasons and arguments that can be
regarded as acceptable by all the participants in the deliberative process®.

Participatory deliberative democracy adopts an institutional approach to
the requirement of mutual justification which demands that institutions are
in place to enable every citizen to contest any laws and policies they find
unreasonable by demanding that appropriate reasons for them are offered.
This does not mean that citizens will agree with every law and policy, as this
would render the model implausible and unrealizable. What citizens need is
the institutionalization of “effective rights to political and legal contestation
that empower them to trigger a process of public justification of the reason-
ableness of any policies they find unacceptable”®.

In the institutional scheme of participatory deliberative democracy, judicial
review plays a crucial role as an institutional arrangement that empowers
citizens to trigger a process of public justification of laws that they find
unjust or unreasonable and, thus, facilitates the ongoing alignment between
considered public opinion and the laws and policies to which citizens are
subjected to, as I explain in what follows.

In her discussion of the role of judicial review in a participatory delib-
erative democracy, Lafont begins by pointing out that the debate on the
democratic legitimacy or illegitimacy of judicial review has been pervaded
by two framing assumptions: (i) a juricentric perspective that focuses almost
exclusively in the internal working of the courts and that fails to pay sufficient
attention to “the political system within which the courts operate and where
they play their specific institutional role”, and (ii) a synchronic perspective
that exclusively focuses on “how the courts can uphold or strike down a
piece of legislation as unconstitutional at a particular point in time”®. This
combination of institutional and temporal narrowness is problematic, as it

63 Lafont, Democracy without Shortcuts. A Participatory Conception of Deliberative
Democracy, cit., 23.

64 Ibid., 168.
65 Ibid., 186.
66 Ibid., 225.
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leads to the analytic neglect of the active role of citizens in the process of
judicial review, by critics and defenders of the institution alike.

The crucial point, however, is that in many polities judicial review is a
process that is activated by the exercise of citizens’ right to legal contestation
that allows them to contest governmental decisions when they consider that
those decisions fail to endorse their considered judgments about matters of
justice. This triggers a process of public justification of the contested laws
and policies. The right to legal contestation does not give decision-making
authority to the citizens that use it, as they are not entitled to decide how the
case is to be solved. Its power is more modest since it is limited to providing
citizens with the right to be listened to. This entails a right to trigger a process
of mutual justification in which their arguments regarding the constitutionality
of a specific statute receive appropriate scrutiny, such as the one deserved by
free and equal citizens who have the moral power to develop and maintain
a sense of justice.

The right to legal contestation resembles Pettit’s account of judicial re-
view as an editorial mechanism that serves to depoliticize contested issues to
give them a decent hearing away from the turmoil of politics®’, and Harel’s
right-to-a-hearing conception of judicial review®. However, pace Pettit and
Harel, Lafont argues that the exercise of the right to legal contestation through
judicial review, far from being functional to depoliticize difficult moral and
political discussion, serves to constitutionalize political debate in terms of
fundamental rights and freedoms, fulfilling a proper democratic function®.
Judicial review is, thus, a “conversation initiator” that can be seen as a politi-
cal form of citizen involvement.

Contra Waldron, who regards judicial review as “a mode of citizen in-
volvement that is undisciplined by the principles of political equality” that
allows some to achieve more influence than that which electoral politics
affords’™, Lafont argues that as long as the path to legal contestation is open
to all citizens, there is no reason to accept that judicial review disrespects
political equality. Furthermore, since legal contestation limits itself to giving
citizens the right to be listened to, it cannot be said that it somehow imbues

67  Pettit, Republicanism. A Theory of Freedom and Government, cit., 117-23.

68 Harel, Why Law Matters, cit., 211.

69 In Lafont’s words: “Contrary to the standard picture defended by Pettit and Dworkin,
in my view the democratic antidote for the illicit politicization of constitutional questions is not
isolation from political debate but rather the constitutionalization of political debate [ ...] [J]udicial
review plays a key role in facilitating the process of properly structuring political discourse about
fundamental rights and freedoms and, to the extent that it does, it serves a genuinely democratic
function”. Lafont, Democracy without Shortcuts. A Participatory Conception of Deliberative
Democracy, 228.

70 Waldron, “The Core of the Case Against Judicial Review,” cit., 1395.
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them with a decisional influence such as the one that lies in the exercise of
the right to vote’".

In the participatory conception of deliberative democracy, judicial review
is, hence, a crucial element of its institutional design, and one that serves
to honor the republican ideal of self-government in a way that imbues this
institutional arrangement with a participatory democratic legitimacy. As
Lafont puts it:

From a holistic and diachronic perspective, the democratic contribution of ju-
dicial review is not that the courts undertake constitutional review in isolation
from the political debate in the public sphere. On the contrary, from a democratic
perspective, the main contribution of the institution is that it empowers citizens
to call upon the rest of the citizenry to publicly debate the proper scope of the
rights and freedoms they must grant one another to treat each other as free and
equal so that the protection of those rights and freedoms takes proper priority
over other types of considerations (e.g. religious or otherwise comprehensive)
that relate to the practices at hand about which citizens strongly disagree. Far
from expecting citizens to blindly defer to the decisions of judges, the democratic
significance of the institution is that it empowers citizens to make effective use
of their right to participate in ongoing political struggles for determining the
proper scope, content, and limits of their fundamental rights and freedoms —no
matter how idiosyncratic their fellow citizens think their interests, views, and
values are. By securing citizens’ right to legal contestation judicial review [...]
offers citizens an institutional venue to call their fellow citizens to account by
effectively requesting that proper reasons be offered in public debate to justify
the policies to which they are all subject, instead of being simply forced to blindly
defer to their decisions’.

3.3. Judges as conversation initiators?
Participatory judicial review within a deliberative system

Before proceeding to the next section, I want to discuss a possible objection
to the approach I am proposing. It goes as follows:

“Reframing judicial review as a conversation initiator that can be seen as a
political form of citizen involvement sounds indeed very nice, but it is bound to
fail. Constitutional courts cannot fulfill that function for they are not the proper
forum for citizen participation. The language used by courts forces participants
to translate their moral and political claims into legal ones and that excessively
narrows the scope of concerns that can be brought to the judicial forum. This

71  Lafont, Democracy without Shortcuts. A Participatory Conception of Deliberative
Democracy, cit., 229.
72 Ibid., 228-39.
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impedes them to operate as genuine conversation initiators in a participatory
deliberative democracy””.

Several authors have put forth arguments that give force to this objection.
Bellamy posits that “the judiciary are limited in their deployment of moral
and social scientific arguments to those that can be accommodated within
legal discourse””*. Waldron puts it in the following terms: “The questions
about rights, which are the subject matter of the controversy regarding judi-
cial review, are, in my view, mostly not issues of interpretation in a narrow
legalistic sense [...] They define the major choices that any modem society
must face, choices that are the focal points of moral and political disagree-
ments in many societies””. The problem is that judicial review hinders
genuine discussions of such moral and political disagreements, since “the
real issues at stake in the good-faith disagreement about rights get pushed
to the margins™.

Furthermore, Donald Bello Hutt”” has warned against the tendency to
idealize constitutional courts as ideal deliberative sites, a tendency that can
be found in the writings of authors such as Rawls’®, Habermas™, Eisgruber®’,
and Ferejohn and Pasquino® among others. To elaborate his argument, Bello
Hutt draws on Conrado Hiibner Mendes’s articulation of an “ideal-type de-
liberative court” that performs a series of differentiated “deliberative tasks”
in the pre-decisional, decisional, and post-decisional phases of processes
of judicial review®?. In Hiibner Mendes’s scheme, two types of deliberators
interact: judges and interlocutors, that is, “all social actors that, formally or
informally, address public arguments to the court and express public posi-
tions as to the cases being decided”®’.

73 Ithank one of the reviewers for pointing out this possible objection to me.

74  Bellamy, “The Republic of Reasons: Public Reasoning, Depolitization, and Non-
Domination”, cit., 116.

75  Waldron,J. “Judges as Moral Reasoners,” International Journal of Constitutional Law
7 (1),2009, 22.

76 1Ibid., 22.

77  Donald Bello Hutt, “Measuring Popular and Judicial Deliberation: A Critical Compari-
son,” International Journal of Constitutional Law 16 (4),2018, 1121-47.

78 Rawls, Political Liberalism, cit.

79 Habermas, J. Between Facts and Norms. Contributions to a Discourse Theory of Law
and Democracy, Cambridge, Massachusets: The mit Press, 1996.

80  Eisgruber, C. Constitutional Self-Government, Harvard University Press, 2001.
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Bello Hutt argues that “the more the procedure moves from the pre-deci-
sional to the post-decisional phase, the less room there is for the interlocu-
tors to participate”*. Moreover, due to the opacity of judicial proceedings,
it is extremely difficult, if not straightforward impossible, to know anything
about the deliberative quality of deliberation in the decisional phase. And in
the pre- and post-decisional phases, “the participation of the interlocutors is
not fully deliberative: parties are either sources of inputs in an adversarial,
non-dialogical sense, as they do not discuss with the expectation of chang-
ing each other’s convictions or preferences, or they are passive addresses of
the court’s decision”®.

The objection is no doubt powerful. But I think it can be answered by
introducing an amendment to Lafont’s theory of judicial review. Lafont’s
democratic reframing of judicial review is utterly brilliant, but it has, in my
view, a fundamental flaw: It is affected by a problem of deliberative over-
demandingness.

Lafont argues that “the main way judicial review contributes to political
justification is that it empowers citizens to call the rest of the citizenry to
put on their robes to show how the policies they favor are compatible with
the equal protection of the fundamental rights and freedoms of all citizens
—something which they are committed to as democratic citizens “[original
italics]%. To call the rest of the citizenry to put on their robes before the
constitutional court, citizens are expected to uphold stringent deliberative
standards: those proper of public reason-based justifications. If “citizens
endorse the institutions of constitutional democracy”, Lafont tells us, “this
means they should behave like they expect the court to behave, that is, they
should strive to meet the same standards of scrutiny and justification char-
acteristic of public reason that the exemplar they have instituted is supposed
to meet “[original italics]”®’. The problem is that Lafont’s robes might be too
heavy, at least for some citizens. By introducing a public reason constraint
as a requirement for the triggering of the process of judicial review, Lafont
ends up supporting a scheme in which only citizens in robes, “which is to
say citizens striving for neutrality in debating and forming opinions about
constitutional rights”®, participate in participatory deliberative democracy.
This, in turn, ends up producing a sort of Ackermanian constitutional dualism
between “constitutional politics” and “everyday politics” that leaves ordinary

84  Bello Hutt, “Measuring Popular and Judicial Deliberation: A Critical Comparison”,
cit., 1143.

85 Ibid., 1144.

86 Lafont, Democracy without Shortcuts. A Participatory Conception of Deliberative
Democracy, cit., 240.

87 Ibid., 239.

88 Chambers, S. “Citizens Without Robes: On the Deliberative Potential of Everyday
Politics,” Journal of Deliberative Democracy 16 (2),2020, 77, https://doi.org/10.16997/jdd.388.
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law-making, and the “anarchic public sphere of mass democracies” out of
the picture of deliberative democracy®, in a way that seriously diminishes the
participatory potential of judicial review®.

I propose to counter this problem of deliberative over-demandingness
by recurring to Linares’s® model of epistemic participatory democracy.
Linares gives deliberation a “primary function” and a “privileged place” in
the model but also considers “that the citizens’ right to control the agenda
and to take part on an equal footing in all relevant decisions is inalienable,
and that means opening the door to informed mass participation, even if it
is not deliberative [original italics]*>. I believe Lafont’s theory can be modi-
fied to allow for some degree of non-deliberative citizen mass participation
in the exercise of the right to legal contestation through judicial review. I
reject Lafont’s claim that asserts that if “citizens endorse the institutions of
constitutional democracy, this means they should behave like they expect
the court to behave”®. The deliberative performance we should demand of
constitutional courts is not the same as the one we should expect of citizens
that seek to trigger processes of judicial review, for the latter ought to be al-
lowed to participate through means that are not necessarily fully deliberative
to foster the participatory potential of judicial review. This claim needs to be
understood from a systemic approach to deliberative democracy.

Deliberative democracy has always been haunted by an objection: the
problem of scale. Critics have questioned the deliberative paradigm by pointing
out that the ideal that underlies it might be applicable in small-scale face-to-
face deliberation, but completely unfeasible for large-scale mass democra-
cies. Habermas’s seminal articulation of the two-track model of deliberative
democracy recognized this problem and sought to overcome it by pointing out

89 Ibid., 77-78.

90 Inarecent contribution, Linares criticized the “participatory austerity” of Lafont’s case
for judicial review by arguing that this institutional arrangement isn’t well-suited to involve and
persuade citizens that are sitting “on the fence” of public discussions. Linares invited Lafont to
give Citizen Initiatives of Referendum a place in her participatory conception of deliberative
democracy, “instead of continuing to insist with an institution that does not have the communica-
tive strength that it claims [judicial review]”. Linares, S. “democracia sin atajos: cognitivamente
exigente pero participativamente austera,” Revista Derecho del Estado, 55,2023, 79. 1 agree
with Linares’s characterization of Lafont’s theory of judicial review as one flawed by participa-
tory austerity. However, I think that this participatory deficit can be overcome, at least partially,
if we make judicial review a less cognitively demanding institution for ordinary citizens. This
doesn’t mean that judicial review ought to be seen as the main participatory institution within a
participatory deliberative democracy, but I do believe that it can play a more important democratic
role than the one Linares seems to conceive for it.

91  Sebastidn Linares, Democracia Participativa Epistémica, Filosofia y Derecho, Marcial
Pons, 2017.
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93  Lafont, Democracy without Shortcuts. A Participatory Conception of Deliberative
Democracy, cit., 239.
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that deliberative democracy doesn’t demand constant face-to-face deliberation
among the citizenry, but rather the existence of communication and transmis-
sion fluxes between opinion formation in the informal public sphere and will
formation in public institutions so that public decisions can be traced back to
society’s “communicatively generated power”*. This systemic approach to
deliberative democracy was further elaborated by Jane Mansbridge, who was
the first to properly employ the term “deliberative system”. In an attempt to
extend the potential of the deliberative paradigm of democracy, she proposed
that “the criterion for good deliberation should be not that every interaction
in the system exhibits mutual respect, consistency, acknowledgment, open-
mindedness, and moral economy, but that the system [as a whole] reflect
those goods™®. This underlying idea has been further enriched, among others,
by notions such as Robert Goodin’s “distributed deliberation” in which “the
component deliberative virtues are on display sequentially, over the course
of this staged deliberation involving various components parts”®, and John
Dryzek’s “deliberative capacity” that is “defined as the extent to which a
political system possesses structures to host deliberation that is authentic,
inclusive, and consequential™’.

Perhaps the best articulation of the systemic approach to deliberative
democracy is the one put forth in an essay coauthored by some of the most
recognized deliberative democracy scholars of the last three decades: Jane
Mansbridge, James Bohman, Simone Chambers, Thomas Christiano, Archon
Fung, John Parkinson, Dennis Thompson, and Mark Warren®®. In that pivotal
work, they defined a deliberative system as “a set of distinguishable, dif-
ferentiated, but to some degree interdependent parts, often with distributed
functions and a division of labour, connected in such a way as to form a
complex whole™. A deliberative system, they claimed, “requires both dif-
ferentiation and integration among the parts”, “some functional division
of labour, so that some parts do work that others cannot do as well”'®. For
Mansbridge et al., deliberative systems have three functions: (i) an epistemic
function, related to the production of “preferences, opinions, and decisions
that are appropriately informed by facts and logic and are the outcome of

94  Habermas, Between Facts and Norms. Contributions to a Discourse Theory of Law
and Democracy, cit., 386.

95  Mansbridge,J. “Everyday Talk in the Deliberative System,” in Deliberative Politics: Essays
on Democracy and Disagreement, ed. Stephen Macedo, Oxford University Press, 1999, 224.

96  Goodin, R. Innovating Democracy, Oxford University Press, 2008, 186.

97  Dryzek,J.S. “Democratization as Deliberative Capacity Building,” Comparative Politi-
cal Studies 42 (11), 2009, 1382, https://doi.org/10.1177/0010414009332129.

98 Mansbridge, J. etal.,“A Systemic Approach to Deliberative Democracy,” in Deliberative
Systems: Deliberative Democracy at the Large Scale,ed. Jane Mansbridge and John Parkinson,
Cambridge University Press, 2012, 1-26.
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substantive and meaningful consideration of relevant reasons’; (ii) an ethical
function, which “is to promote mutual respect among citizens”; and (iii) a
democratic function, according to which deliberative systems are “to promote
an inclusive political process on terms of equality”!°!.

The systemic approach to deliberative democracy allows for the intro-
duction of diverse deliberative standards for different parts of the system. In
this sense, behaviors that may individually be seen as non-deliberative can
contribute to the overall deliberative quality of the system. “The purposes
of institutions and their functions in collective decisions will often dictate
differing internal constraints on deliberation [...] Judging the quality of
the whole system on the basis of the functions and goals one specifies for
the system does not require that those functions be fully realized in all the
parts”'2, The specification of differentiated deliberative standards is, of course,
a thorny issue. But as a general rule of thumb, I propose assuming that “the
more empowered the venue, the greater the need to justify departures from
deliberative standards”!®.

Taking this into account, it is possible to reframe the debate on the under-
standing of judicial review within deliberative democracy from a systemic
perspective'®™. T claim that participatory judicial review, contra Lafont’s
stringent deliberative requirements, should allow for some degree of non-
deliberative citizen participation before constitutional courts. This does not
imply that any form of citizen participation ought to be seen as normatively
acceptable from the perspective of participatory judicial review, but it does
imply the rejection of the claim according to which if “citizens endorse the
institutions of constitutional democracy, this means they should behave like
they expect the court to behave”'®.

This reframing of Lafont’s participatory interpretation of judicial review
allows me to overcome the objection outlined at the beginning of this sub-
section, for in the model I am putting forth participants are not required to

101 1Ibid., 11-12.

102 Ibid., 12-13. The systemic approach to deliberative democracy is not exempt from risks,
for as David Owen and Graham Smith have contended, the macro-perspective of the systemic
view could lead us to judge as deliberative a system where no real democratic deliberation takes
place. In this sense, we should be careful not to forget that the parts of the system should in any
case uphold some “deliberative minimum”. Owen, D. & Smith, G. “Survey Article: Delibera-
tion, Democracy, and the Systemic Turn,” The Journal of Political Philosophy, 23(2),2015,232,
https://doi.org/10.1111/jopp.12054.

103 Bichtiger et al., “Deliberative Democracy: An Introduction”, cit., 16.

104 Bello Hutt, D. “Deliberation and Courts: The Role of the Judiciary in a Deliberative
System,” Theoria 64 (3),2017,77-103, https://doi.org/10.3167/th.2017.6415204; Valentini, C.
“Deliberative Constitutionalism and Judicial Review,” Revus [Online] 47,2022, http://journals.
openedition.org/revus/8030.
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translate their moral and political claims into legal ones. On the contrary, the
formally empowered venues of the system —such as courts— are normatively
required to make good-faith efforts to understand and process the demands of
the less formally empowered actors, even if at first sight their interventions
do not seem to be based on deliberative arguments.

4. THE PARTICIPATORY DEMOCRATIC LEGITIMACY
OF JUDICIAL REVIEW: A GRADUAL APPROACH

In this Section, I contend that the participatory democratic legitimacy of judi-
cial review needs to be understood as a gradual phenomenon whose relative
strength or weakness depends on the variations of specific characteristics of
the institutional context where the judiciary operates. I begin by debating
the gradual approach to the intensity of the counter-majoritarian difficulty of
judicial review, a discussion that resembles the one I intend to pose. Then,
I proceed to discuss the institutional schemes under which the participatory
democratic legitimacy of judicial review varies.

4.1. The institutional context of judicial review
and the intensity of the counter-majoritarian difficulty

The problem of the counter-majoritarian difficulty of judicial review does
not need to be understood as a debate between two extreme poles which raise
competing and completely incompatible claims. On the contrary, this discus-
sion should be approached by paying attention to the characteristics of the
institutional context where judicial review operates, for contextual variations
can lead judicial review to play distinct roles in different polities. As Lisa
Hilbink has contended, defenders and critics of judicial review have both
tended “to argue in dichotomous and/or essentialist terms”, but we need to
move beyond such binary perspectives to advance the theoretical development
of the democratic legitimacy or illegitimacy of judicial review'*. Luckily
enough, several important authors have already moved in that direction.
Victor Ferreres has argued that the counter-majoritarian objection against
judicial review can have different levels of intensity, depending on the
variations of three elements of the institutional context within which this
institutional arrangement operates'”’. These are as follows:
(i) Designation rules and terms of constitutional justices. The counter-
majoritarian difficulty is stronger in systems where constitutional justices
are selected by non-representative institutions and weaker in systems

106 Hilbink, L. “Assessing the New Constitutionalism,” Comparative Politics 40 (2),2008,239.
107 Ferreres, V. Justicia Constitucional y Democracia, Madrid: Centro de Estudios Politicos
y Constitucionales, 1997, 42-46.
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(ii)

where democratically elected organs such as legislatures choose them or
at least play a crucial role in their election. On the other hand, if consti-
tutional justices have temporally limited terms, the counter-majoritarian
objection is less intense than in the case of lifetime appointments.

Constitutional rigidity. The more rigid a constitution is, the more prob-
lematic it is to imbue a supreme/constitutional court with the power to
review legislation since the difficulty to pass constitutional amendments
under rigid constitutions in practice ends up instilling constitutional judges
with the last word on political discussions. In contrast, constitutional
flexibility weakens the counter-majoritarian objection to judicial review
to the point of making it irrelevant in contexts of complete flexibility.

(iii) The interpretive controversy of the constitutional text or disposition.

The more difficult it is to interpret a specific constitutional disposition,
the stronger the counter-majoritarian difficulty, and vice versa. If a
constitution explicitly forbids the death penalty and a statute permitting
the death penalty is approved, it is practically irrelevant who is entitled
to review the passed legislation, for it is straightforwardly evident that
it goes against the constitution. But if a constitution protects the right
to life and a statute permitting abortion is approved by the legislature,
the counter-majoritarian objection takes its full force.

In a similar vein, Marti claims that the counter-majoritarian difficulty only
arises properly, or at any rate strongly, when the conditions of what he calls

the

“Strong Constitutionalist Formula” are in place. If one of these conditions

is not met, majorities are not completely blocked from taking decisions for

the

polity and, thus, the counter-majoritarian objection against judicial review

loses at least part of its force'”®. These conditions can be subsumed as follows:

(@)

(ii)

Significant counter-majoritarian constitutional rigidity. The consti-
tution must be significantly rigid, and its rigidity ought to be counter-
majoritarian, for constitutional rigidity is not per se counter-majoritarian.
A constitution that can be reformed only by a constitutional referendum
that requires an absolute majority is rigid and majoritarian. A constitu-
tion that can only be reformed by passing a supermajority amendment
through the legislature, and that also needs to pass a posterior revision
by a constitutional court of the content of the referendum is rigid and
counter-majoritarian.

Strong judicial review. A rigid and counter-majoritarian constitution
combined with a strong system of judicial review produces a regime
of judicial supremacy where the “final word” on political matters ef-
fectively resides within the judiciary.

108 Marti, J. L. “Is Constitutional Rigidity the Problem? Democratic Legitimacy and the

Last Word,” Ratio Juris 27(4), 2014, 572-74.
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Perhaps one of the most ambitious attempts to analyze the intensity of
the counter-majoritarian objection to judicial review through a gradual ap-
proach is the one posed by Linares, who puts forth nine institutional elements
under which its intensity varies: (i) constitutional rigidity and constitutional
amendment mechanisms, (ii) effects of rulings of unconstitutionality, (iii)
designation rules for constitutional justices, (iv) restrictions to declarations
of unconstitutionality within supreme/constitutional courts, (v) interpretative
powers of legislatures, (vi) the right to a voice, that is, type and number of
actors that are entitled to intervene in constitutional review processes, (vii)
rules of standing in supreme/constitutional courts, (viii) the number of ef-
fective veto points to supreme/constitutional court’s rulings by other actors
in the political system, and (ix) contextual variables'®. I will come back to
the discussion of some of these elements in the following subsection.

4.2. The institutional conditions of participatory judicial review

In Section III, I drew on Lafont’s participatory conception of deliberative
democracy to argue in defense of judicial review as a crucial element of its
institutional design that serves to honor the republican ideal of self-government
in a way that instills this institutional arrangement with a participatory demo-
cratic legitimacy. To finish this paper, I will make use of the gradual approach
to the intensity of the counter-majoritarian objection to suggest a mirroring
perspective on the participatory democratic legitimacy of judicial review. In
this way, I contend that the strength/weakness of this special type of democratic
legitimacy varies depending on some institutional features of the polity.

It is important to note that this is an exploratory analysis that seeks to il-
lustrate the soundness of my gradual approach to the participatory potential
of judicial review. Since this is an initial approximation to this topic, the
following considerations should be read as preliminary arguments that need
to be further enriched in the future with empirical inputs that go beyond the
reach of this paper. Here, I focus on the following constitutional variables:
(i) constitutional rigidity and constitutional amendment mechanisms, (ii) re-
strictions to declarations of unconstitutionality within supreme/constitutional
courts, (iii) rules of standing in supreme/constitutional courts, (iv) the right
to a voice, and (v) selection rules for constitutional justices.

4.2.1. Constitutional rigidity and constitutional
amendment mechanisms

Honohan and Lafont coincide in pointing out that a strong system of judicial
review cannot be equated with the idea of judicial supremacy, since constitu-

109 Linares, La (i) legitimidad democrdtica del control judicial de las leyes, cit., 243-44.
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tional judges do not have the final word to determine questions of justice and
rights, because they have no authority to amend or prevent the amendment
of the constitution''’. Even though this might always be nominally true, in
practice the path of promoting a constitutional amendment depends on the
level of constitutional rigidity in place'".

Linares suggests the following typology of constitutional rigidity: (i) flex-
ible constitutions, which are those that can be changed by the same procedure
whereby ordinary legislation is passed; (ii) rigid majoritarian constitutions,
which are those with aggravated constitutional amendment procedures (e.g.,
a higher number of compulsory debates) that nevertheless require only abso-
lute majorities to be passed; and (iii) rigid supermajoritarian constitutions,
which are those with aggravated constitutional amendment procedures, and
that also demand some sort of supermajority to be approved''?.

The participatory democratic legitimacy of judicial review is strong under
flexible and rigid majoritarian constitutions, but it is difficult to state which
sort of arrangement better fosters the participatory potential of judicial review
without additional empirical research. The participatory understanding of
judicial review is based on the idea that it can serve to trigger a process of
mutual justification where the arguments of the litigants regarding the con-
stitutionality of a specific statute receive appropriate scrutiny —such as the
one that is deserved by free and equal citizens who have the moral power to
develop and maintain a sense of justice— but who were unable to make their
voices be properly heard in the legislature. Under flexible constitutions, judicial
review could lose the power to act as a “‘conversation initiator”, since legisla-
tive majorities may have no incentive to listen to the litigants’ arguments. But
this would be contingent on other institutional design variables and political
realities that require solid empirical research to be grasped properly. Rigid
majoritarian constitutions, on the other hand, seem better suited to serve the
function of allowing the citizenry to contest legislative decisions through the
courts without annulling the decisive power of legislative majorities, which
would still be able to insist on their decisions by passing a constitutional
amendment through an aggravated, yet still majoritarian, procedure. This,
yet again, depends on other institutional design and political variables that
I cannot explore here.

In contrast, it seems reasonable to affirm that under rigid supermajoritar-
ian constitutions, the balance of communicative power might end up being
too inclined in favor of the litigants, because if their view is favored by the

110 Honohan, “Republicans, Rights, and Constitutions: Is Judicial Review Compatible with
Republican Self-Government?”, cit., 101; Lafont, Democracy without Shortcuts. A Participatory
Conception of Deliberative Democracy, cit., 220.

111 Ferreres, Justicia Constitucional y Democracia, cit., 44.

112 Linares, La (i) legitimidad democrdtica del control judicial de las leyes, cit., 57-59.
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supreme/constitutional court, the debate would be, in practice, foreclosed.
In schemes of rigid supermajoritarian constitutions, the risk that judicial
review ends up being a “conservation finisher” instead of a “conversation
initiator” is not negligible.

4.2.2. Restrictions to the declarations of unconstitutionality:
Required majorities in supreme/constitutional courts

In one of his multiple papers on judicial review, Waldron begins by posing a
simple, yet powerful, question: “Why, in most appellate courts, are important
issues of law settled by majority decision? Why, when judges disagree, do
they use the same simple method of ‘counting heads’ that is used in elec-
toral and legislative politics?”'*. T do not pretend to explore such complex
question here, but it helps me introduce the discussion on the sort of judicial
majorities that are required within supreme/constitutional courts to declare
as unconstitutional a statute approved by the legislature.

Linares differentiates between three regimes of required judicial majorities
for the judicial annulment of legislation: (i) declaration of unconstitutional-
ity by judicial unanimity, (ii) declaration of unconstitutionality by judicial
supermajorities, (iii) declaration of unconstitutionality by judicial absolute
majorities''*. Just as with constitutional rigidity and constitutional amendment
mechanisms, it is difficult to state which sort of arrangement can better promote
the participatory potential of judicial review without further empirical research.
It is possible to say, however, that the participatory democratic legitimacy
of judicial review is better served under regimes of judicial unanimity and
judicial supermajorities than under regimes of judicial absolute majorities.

Ferreres puts forth several arguments according to which statutes approved
by legislatures should enjoy a prima facie presumption of constitutionality.
Here, I focus on two: (i) an epistemic argument: constitutional judges should
presume the validity of statutes since the solution given by democratic leg-
islatures to the underlying conflicts of interests behind them is more likely
to be correct than the solution that a supreme/constitutional court can arrive
to'"%; and (ii) an equal political dignity argument: constitutional judges should
presume the validity of legislation because if a democratically approved law
is invalidated by the judiciary when the substantive problem is a controversial
issue on which reasonable people can disagree, this constitutes an offense

113 Waldron, “Five to Four: Why Do Bare Majorities Rule on Courts?,” The Yale Law
Journal, 123,2014, 1694.

114 Linares, La (i) legitimidad democrdtica del control judicial de las leyes, cit., 251.

115 In this sense, the democratic procedure realized in legislatures is a case of Rawlsian
imperfect procedural justice: “even if [democratic decision-making in legislatures] is a fallible
procedure, it tends to generate correct decisions, and it does so to a greater degree than any
alternative procedure”. Ferreres, Justicia Constitucional y Democracia, cit., 165.
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to the sense of the equal dignity of people'®. According to this argument,
constitutional judges should always presume the validity of legislation and
only declare its unconstitutionality if powerful reasons trump this principle
of in dubio pro legislatore.

If we want judicial review to genuinely operate as a “conversation initia-
tor” that serves to trigger processes of mutual justification among citizens,
we should avoid any institutional designs that may end up turning judicial
review into an “expertocratic shortcut”!"”. For that, the prima facie presump-
tion of the constitutionality of legislation must be respected, and the proper
way to do that is by establishing rules that allow supreme/constitutional
courts to exclude legislation of the juridical order, but only if such a decision
is supported by a supermajority of justices, or by all of them. If we allow
an absolute majority of justices to invalidate decisions made by democratic
majorities in the legislature, judicial review will be fully vulnerable to the
counter-majoritarian difficulty, and the participatory democratic legitimacy
of judicial review will virtually disappear.

4.2.3. Rules of standing in supreme/constitutional courts

In her discussion with Waldron, Lafont argues that as long as the path to legal
contestation is open to all citizens, there is no reason to accept the idea that
judicial review disrespects political equality''®. I have no objection to this
argument, but the problem is that Lafont’s case for judicial review seems to
assume that it is indeed an open and accessible institution for the citizenry,
something which needs to be empirically evaluated.

The rules of standing define who is entitled —and who is not— to trigger a
process of abstract challenge against statutes before a supreme/constitutional
court. Here, it is possible to differentiate between: (i) popular standing,
where any person or citizen can initiate a process of judicial review; (ii)
wide organic standing, where many sorts of institutions, such as political
parties and public or private entities (such as NGO’s), have this possibility;
(ii1) narrow organic standing, which takes place when only political parties
or institutions such as ombudsman offices can initiate the review process;
and (iv) restricted standing, where only a specific percentage of legislators
can trigger the process of judicial review'”.

116 Ferreres, Justicia Constitucional y Democracia, cit., 163.

117 Lafont, Democracy without Shortcuts. A Participatory Conception of Deliberative
Democracy, cit., 226.

118 Ibid., 229.

119 This typology is similar, although not identical, to the one proposed by Linares. Linares,
La (i) legitimidad democrdtica del control judicial de las leyes, cit., 164.
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The participatory democratic legitimacy of judicial review is strongest
under regimes of popular standing, where the right to legal contestation is
open to the citizenry in general, at least nominally. But as we move towards
more restrictive rules of standing, the participatory democratic legitimacy
of judicial review slowly fades away until its virtual disappearance under
regimes of restricted standing. I should note that the formal opening of the
constitutional court is not a sufficient criterion to determine whether the right
to legal contestation is truly open to any citizen. Even constitutional tribunals
with a regime of popular standing, such as the Colombian Constitutional
Court, have been said to restrict access to the judiciary to elite sectors through
the introduction of “argumentative burdens” imposed on the litigants that, in
practice, exclude non-expert citizens'?. That is, however, an empirical issue
that goes beyond the reach of this paper.

4.2.4. The right to a voice: Who can intervene
during processes of judicial review?

After a process of judicial review is initiated before a supreme/constitutional
court, the right to a voice, that is, the right to intervene in debates regarding
the constitutionality or unconstitutionality of the challenged statute can be
legally distributed in different ways. Linares proposes the following categori-
zation of the right to a voice: (i) very wide right to a voice, when any person
or institution is entitled to intervene in the discussion through figures such as,
for example, amicus curiae; (ii) moderately wide right to a voice, when the
legislature or an official appointed by the legislature has the responsibility of
defending the constitutionality of the statute before the supreme/constitutional
court; and (iii) restricted right to a voice, when an official designated either
by the judicial or the executive branch is the one responsible for the task of
presenting arguments in favor of the constitutionality of the statute before
the supreme/constitutional court'!.

Similar to the case of the rules of standing before supreme/constitutional
courts, the participatory democratic legitimacy of judicial review is strongest
in polities with a very wide right to a voice, where the right to intervene in
debates on the constitutionality is equally distributed among the citizenry. And
as we move towards more restrictive distributions of the right to a voice, the
participatory democratic legitimacy of judicial review progressively vanishes
away until its virtual disappearance in regimes with a restricted distribution
of the right to a voice, where the branches with the weakest democratic cre-

120 Hartmann-Cortés, K: Herrera, J.F. & Hernando Angarita, G. “La ‘Privatizacién’ de La
Accion Publica de Inconstitucionalidad,” Revista Derecho del Estado, 50,2021, 203-59.
121 Linares, S. La (i) legitimidad democrdtica del control judicial de las leyes, cit.,278-79.
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dentials are the only ones entitled to exercise it. It is important to note that
even in polities with a formally very wide right to a voice, the possibility to
actually exercise it may be restricted to legal elites, so any firm conclusion
on this matter requires more empirical research.

4.2.5. Selection rules for constitutional justices

It is possible to distinguish between three general selection rules for consti-
tutional justices: (i) merit-based selection through competitive procedures,
(i1) popular selection through elections, and (iii) political selection through
representative institutions. In this last category, it is possible to differentiate
between: (a) one-layered mechanisms, where one political organ selects the
justices, and (b) two-layered mechanisms, where one institution nominates
and another —usually the legislature— ratifies the justices'?.

The participatory democratic legitimacy of judicial review seems to be at
its strongest under political selection through representative institutions, and
within that selection scheme, under two-layered mechanisms. At the risk of
repeating myself, it is important to insist that the participatory understand-
ing of judicial review is based on the idea that this institutional arrangement
serves to enhance the communicative power of citizens who demand that
their arguments regarding the constitutionality of a specific statute receive a
proper hearing. Citizens are the senders of a message, and for that message
to be rightly scrutinized it must reach an optimal receiver.

Merit-based constitutional judges may be very well suited to analyze the
litigants’ arguments, but they would easily be seen as depoliticized editorialists
who enjoy their institutional position because of their epistemic superiority,
not because of their status as equal citizens. Popularly elected judges will
more easily be seen as equal citizens, but the popular election of constitutional
tribunals may end up making their majorities and minorities too similar to
those existing in the legislature, and this would make the contestatory nature
of judicial review void. In contrast, in two-layered political selection mecha-
nisms, the legislature is in charge of ratifying the nominees after a process
of political deliberation and negotiation between representatives of different
political parties and movements. In this sense, constitutional justices selected
through two-layered political mechanisms are better suited to respect legisla-
tive decision making, while being willing to give appropriate scrutiny to the
arguments posed by citizens who consider that the legislature has failed to
track their interests and ideas in the process of public decision-making. This
is contingent upon political realities, such as the distribution of seats in the

122 Again, this typology is similar, although not identical, to the one proposed by Linares,
La (i) legitimidad democrdtica del control judicial de las leyes, cit., 254.
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legislature and the nature of the electoral system, but that is —yet again— an
empirical issue that goes beyond the reach of this paper.

Before proceeding to the final section of the paper, it is worth mention-
ing that there is another possible selection rule for constitutional justices
that I have not considered here: random selection. In a recent contribution,
Vandamme and Bello Hutt proposed a novel mechanism for the selection of
constitutional justices that is divided into two stages (i) “pre-selection of the
eligible candidates through certification, i.e., a selection of the candidates
having the right (legal) qualifications”, and (ii) “random selection among
the eligible candidates”!*. According to the authors, this selection procedure
can foster expertise and political independence among constitutional justices
and ought to be seriously considered since it has not yet been implemented
in any polity.

Their proposal is quite innovative and deserves serious consideration, but
I believe it might be at odds with participatory judicial review for it seems
to be a sophisticated version of merit-based selection with a lottocratic com-
ponent included. However, I must recognize that this is just a considered
intuition and that further reflection on this matter is due in the future. For
now, | prefer to remain agnostic on it.

CONCLUSIONS: JUDGES WITHOUT ROBES

In this paper, I offered a republican defense of judicial review that is based
on a deliberative and participatory interpretation of this institutional ar-
rangement. After presenting some necessary clarifications on the concept of
judicial review and on the sort of republican political theory that underpins
my argument, I proceeded to expound a critique of judicial review that can
be read as inspired by the civic republican ideal of self-government.

I then put forth an understanding of judicial review that emphasizes the
potential of this institution as a mechanism that serves to promote political
participation on equal terms by the citizenry, in a way that honors the re-
publican ideal of self-government, and that therefore imbues judicial review
with a participatory democratic legitimacy. This special type of legitimacy,
however, is not absolute but rather contextual, for it depends on the charac-
teristics of the institutional context within which judicial review operates.
This is why to close the paper, I explored how the participatory democratic
legitimacy of judicial review varies according to five constitutional vari-
ables: (i) constitutional rigidity and constitutional amendment mechanisms,
(ii) restrictions to the declarations of unconstitutionality within supreme/

123 Vandamme, P. E. & Bello Hutt, D. “Selecting Constitutional Judges Randomly,” Swiss
Political Science Review, 21(1),2021, 122.
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constitutional courts, (iii) rules of standing in supreme/constitutional courts,
(iv) the right to a voice, and (v) selection rules for constitutional justices.

The main conclusion of this paper is that judicial review, far from neces-
sarily being understood as a counter-majoritarian mechanism that is at odds
with democracy, can coherently be interpreted as a participatory institution
that, under proper institutional conditions, can serve to promote the republican
ideal of self-government. It can do so by enhancing the communicative power
of citizens that demand that their arguments regarding the constitutionality
of a specific statute receive appropriate scrutiny —such as the one that is
deserved by free and equal citizens who have the moral power to develop
and maintain a sense of justice—, but who were unable to make their voices
be properly heard in the legislature.

This participatory conception of judicial review, however, needs to be
developed and explored, taking into account the multiple empirical institu-
tional variations which increase/decrease the likelihood that judicial review
can effectively be used in participatory ways by the citizenry'?*. In the clos-
ing remarks of Democracy without shortcuts, Lafont argues that “the main
way judicial review contributes to political justification is that it empowers
citizens to call the rest of the citizenry to put on their robes to show how the
policies they favor are compatible with the equal protection of the fundamental
rights and freedoms of all citizens —something which they are committed to
as democratic citizens”'?. Sticking with that metaphor, I claim that judicial
review can play such a role only if judges take off their robes in a way that
makes courts genuinely open and accessible institutions for the democratic
citizenry. That, of course, does not exclusively depend on the judiciary’s will,

124 Furthermore, there are other very interesting avenues for future reflection on the par-
ticipatory potential or judicial review. Here, I would like to suggest two. First, the appearance
of the democratic innovation of judicial experimentalism, an approach to constitutional justice
in which the courts, instead of offering final solutions to cases, try to promote dialogue and
negotiation between governments and citizens to find imaginative solutions to the problems
posed before them. Angel-Cabo, N. “The Constitution and the City: Reflections on Judicial
Experimentalism Through an Urban Lens,” in European Yearbook of Constitutional Law 2020,
ed. E. Hirsch Ballin et al., vol. 2, European Yearbook of Constitutional Law, The Hague: Asser
Press, 2021. Second, the development of information and communication technologies, which
have an important role to play in strengthening deliberative democracy by enhancing individual
and collective intelligence, and that could help develop innovative ways to foster a more open
approach to judicial review through “CrowdLaw”, a tech-based form of direct citizen participa-
tion that “is conceptually connected to lawmaking and public decision-making of any kind and
at any level, ranging from constitution-making to legislation, to policymaking, and to judicial
decision-making”. Alsina, V. and Marti, J. L. “The Birth of the Crowdlaw Movement: Tech-
Based Citizen Participation, Legitimacy and the Quality of Lawmaking,” Analyse & Kritik,
40(2), 2018, 318; Marti, J. L. “The Role of New Technologies in Deliberative Democracy,” in
Rule of Law vs Majoritarian Democracy, ed. Giuliano Amato, Benedetta Barbisan, and Cesare
Pinelli, Bloomsbury, 2021.

125 Lafont, Democracy without Shortcuts. A Participatory Conception of Deliberative
Democracy, 240.
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but rather on the institutional context where judges exercise their functions.
In this paper, I began to explore the institutional conditions that help judges
take off their robes through a preliminary and provisional analysis. A further
and more detailed development of this approach is the task for future research.
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